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DIAZ, JUSTICE, FOR THE COURT:
1.  The Chancery Court of Lowndes County, Missssppi, denied the daim of Oliver L. Phillips
(Pnillips) againg the Edtete of George Fitzner (the Estate), decessed. Phillips, without obtaining adtay in
the proceadings, gppeded the denid of hisdam to this Court which efirmed. Inre Estate of Fitzner,
2003 WL 152377 (Miss. 2003) (Fitzner 1). Prior to our mandatein that gpped, the chancdlor granted,

over Phillips s objection, the esat€e s petition to el edate assdts.



2. Phillips spresent goped raisesseverd issuesdl rdated to the generd question of whether thesde
of edtate assets should be stayed pending the apped of a putetive creditor whose dam againg the estate
has been denied by the chancdlor. They areasfdlows

l. Whether Phillips, who had avalidly probated claim for over $1,500,000.00
had standing to be heard on the estate's petition to sdl assets of the
estate.

Il. Whether a creditor with aclaim againg an etateisentitled to be served
with notice of a petition to sdl property of an edate.

[11.  Whetheracreditor with aclaim that wasdisallowed, but who hasper fected
an appeal of the disallowance, mug file a super sedeas bond in order to
recaive notice from the estate upon a petition by the estate to sl estate
property.

IV.  Wheher theadminidratrix of an estate may sdll estate property so asto
favor family member stothepreudiceof acreditor with adisallowed daim
even though the creditor has perfected an appeal.

V. Whether a sale of estate property isvoid wheretheestatedid not servea
creditor of the estate with a perfected appeal from a disallowed daim.

FACTS

13.  In 1995, Oliver L. Phillips and George E. Fitzner formed a Missssppi limited partnership,
Fantation Pointe, L.P., to operate aretirement homein Columbus, Missssppi. Each owned fifty percent
of the partnership, and each made equd contributions to the business until 1996, when Phillipss
contributions began to excead those mede by Fitzner. According to Phillips, Fitzner, who washaving cash
flow problems, ordly promised to repay Phillips fifty percent of his contributions plus interes. Asthe
unequia contribution pattern continued, however, Phillipsbecame concarned. Herepeatedly asked Fitzner
to reduce the promise to pay to writing, but Ftzner dways put him off, saying that he promised to pay
Phillips back with interest. In 1997, Phillips produced, and Fitzner 9gned, a memorandum agreement,
which provided asfdllows

These paties are the prindipd partnersin Plantation Pointe, L.P.
(the"Busness’) and desire to reduce their understanding with respect to



finandd advances to writing. The Business has congderable expenses
and has needed and continuesto need infusonsof cagh. Phillipshasbeen
and isin apogtion toinject cashinto the busnessto agregter extent than
FHizner isable and willingto do. Itisagreed that dl cash advances made
by Phillips to the busness in excess of equa advances meade by Fitzner
gl accrueinterest from the date of each such advance a therate of one
and one-hdf per cent (1%%6) above New York prime, compounded
monthly. In the event of the sdle of dl or a part of the busness or the
ability of the busness to pay out income to its partners, Phillips will be
repad his disproportionate advances together with dl such accrued
interest prior to any other disbursementsfrom the businessto any partner.

4.  PRantaion Pointes tax returns show that Phillipss ownership percentage in Plantation Pointe
gradudly rose from 50% in 1995 to 92.67% in 1999. Pantation Pointe's books credited every dollar
Phillips contributed as a credit to Phillipss capita acoount.
5.  Ftzner died in 1999, and estate proceedings were begun. Phillipsprobeted adamintheamount
of $1,527.882.31 againg the Edate basad on the written memorandum agreement. The Edae filed a
motion to disalow Phillipssdam, which the chancdlor granted, finding, in effect, that Phillipssdaim was
agang Plantation Pointe, not the Edate:

The [memorandum] agreement isnat ambiguous. No evidentiary hearing

IS necessary to take parol evidence in order to interpret the agreement.

The agreement between Phillips and Fitzner says thet they "desire to

reduce ther undersanding with respect to finandid advancesto writing.”

Therefore there is no need nor right to vary or add to the written

agreament asthe partiesintended the written agreement to be complete

and whole, theintegration of thelr agreement to writing.
6.  Thechancdlor* dlowed Phillipsto amend to add adaim that therewas an ord contract between

Phillips and Fitzner pertaining to the cash advances. The chancdlor hdd:

!Chancdllor Robert L. Lancaster ruled on al matters until he recused himsdlf just before the
evidentiary hearing on the motion to disdlow Phillipssclam. At tha point, the case was assgned to
Chancdlor Dorothy Winston Colom.



[A] damisauffident if it indicates the neture and extent of thedam, and
it may be amended if the amendment does not subgtantidly chenge the
origind dam or introduce a new or different dam. . . . The written
agreement does not establish anenforceble daim againg theestate, and
it may not be supplemented by ord agreaments. The written agreament
however may be modified by a subsequent ord agreement unless
prohibited by the Satute of frauds.

The amended daim filed by Phillips sated asfollows

To the extent the written agreement Dated December 15, 1997 was an

atempt to reduce ther agresment to writing, Ftzner and Phillips hed a

separate ord agreament thet was never reduced towriting. Alternatively,

Htzner and Phillipsordly modified their agreement of December 15,1997

when Fitzner on many occasons ordly promised Phillipsif Phillipswould

infuse more of his parsond cash into the busness Fitzner would

persondly repay Phillips for dl unequa cash advances ever made by

Phillipsto the busnesswith interest compounded monthly at arate of 1%

percent above New Y ork prime.
The chancdlor ruled thet Phillipsfailed to prove by dear and convincing evidencethat an ord contract was
ever made between Phillips and Fitzner. Phillips gppeded.?
7. Pxior to the procesding during which Phillips s daim was disdlowed, the esae filed another
petition to sl the dedership. Phillips s attorneys were natified of thet petition. The esate dleged in thet
petition that Htzner Pontiac, Inc., had adam againg the esate for over $1.2 million dollars but that the
decedent’ sson, Arthur Fitzner (Arthur), would cause the daim to be dismissed if the dedershipweresold
to himfor $1.6 million. Phillipsobjected to the sdeand presented an affidavit of another prospective buyer
of the dedership who Phillips dleged would pay more then Arthur.  Phillips moved to disalow the daim
of Ftzner Pontiac dueto the absence of afiling of any document tending to prove the dleged $1.2 million

debt. Ftzner Portiac, through the sameatorney who representsthe estate, voluntarily withdrew thedam.

?The preceding facts were copied verbatim from this Court’ earlier opinionin Fitzner |.
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18.  After the chancdlor denied Phillips's daim (and prior to this Court's mandate in Fitzner 1),
Juratich, as adminigratrix, filed a second petition to sdll intangibles and again dleged that FHitzner Pontiac
hed adam for $1.2 million and dleged that said debt was due and owing from the decedent to Fitzner
Portiac. The edate d0 dleged that the esate had aliability to Fitzner Pontiac in the amount of $1.2
million which sad lighility was due and owing.
19.  Regarding the proposed sde of Ftzner Portiac to Arthur in exchange for Arthur’ sforgiveness of
the dleged $1.2 million deht dlegedy owed Fitzner Portiac by the estete, the petition dleged that, “the
forgiveness of this delt materidly increases the vdue of the offer from Arthur R. Fitzner, not only to the
other creditors, but to the benefidaries under the will of George E. Ftzner.”
110.  Phillips was not ligted as a creditor of the estate and received no notice of the petition. The
chancdlor goproved the edate spetition to 1l thededership. However, prior tothede, Phillipslearned
of the proceading and filed an emergency mation to set asde the order and to require the admingtratrix to
post afiddity bond. Following a heering on the mation, the chancdlor overruled Phillips smation. It is
from this order that Phillips's present gpoped arises
ANALYSS

f11. Sncethefiling of the present gpped, the chancdlor's denid of Phillips's dam againg the edtate
hes been afirmed by thisCourt in Fitzner |. Since this Court has adjudicated thet Phillipshesnodam,
no purpose would be served by reviewing the issues raised in the present goped. Therefore, Phillips' s
present gpped, which by necessity rdies upon the vdidity of Phillips sinvdid daimsagaing the edate, is
dismissed as moot.

CONCLUSION

112.  For these reasons, this goped is dismissad as moat.



113. DISMISSED.

PITTMAN, CJ., MCRAE AND SMITH, P.JJ., WALLER, COBB, CARLSON AND
GRAVES JJ., CONCUR. EASLEY, J.,, DISSENTS WITHOUT SEPARATE WRITTEN
OPINION.



